AGREEMEX?T
Between
THE DENVER AND RIO GRANDE RAILROAD COMPANY
WESTERN PACIFIC RAILWAY COMPANY

and
BOWLING GREEN TRUST COMPAKY.
AUGUST 1, 1908.

AGREEMENT dated at the City of New York the first day eof
August, A.D. 1908 by and between The Denver and Rio Grande Railread
Company (hereinafter called the "Denver Company"), a consolidated
corporation organized snd existing under the laws of the State of
Colorado and the laws of the State of Utah, party of the first part,
Western Pacific Railway Company, (hereinafter called the "Pacific
Company”), a corporation organized and existing under the laws of
the State of California, party of the second part, snd the Bowling
Green Trust Company (hereinafter called the "Trustee hereunder"),
a corporation organized and existing under the laws of the State
of New York, party of the—th :
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successor to The Rio Grande Western Railway Cempeny, is now under
obligation to, purchase eertain Second Mortgage Five Per Cent, Sink-
ing Fupd Gold Bonde (hereinafter referred to as Second Mortgage
Bonds ) which are about to be issued by the Pacific Cempeny in the
amount of $10,863,000 under its Second Mortgage, dated July 1, 1908,
executed and delivered to Central Trust Compeny of New York, es ,
trustee, and such larger amount thereof as shall be required to pro—
vide for the. e'gmplotipn and oguipm’nt-of its main line of railway
ag provided in jsaid Contraet A; and »
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Read & Co. (hereinafter called the Managers) laye Barelofore formed
a Syndicate for the purpose of purghasing, and on behal fja;ois said
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ca}iad "convertible notes™ to be issued by the Denver Sempany umder
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the deposit of $15,000,000 face amount of First and Refunding Mort—
gage Five Per Cent, Gold Bonds to be issued by the Denver Company
under its First and Refunding Mortgage, of even date herewith, ex—
ecuted and delivered to Bankers Trust Company, as trustee; and

Whereas, it was agreed between said The Denver and Rio
Grande Railroad Gompany (of Colorado) and the Managers, by an agree—
ment dated May 19, 1908, that very much the larger share of the pro—
ceeds of said notes are to be used by the Denver Company for the
purchase of such Second Mortgage Bonds of the Pacifie Company, to
be applied by the Pacific Company to the purposes in Section 2 of
Article Two of said Second Mortgage set forth and in accordance
with the terms thereof, and that all of said Second Mortgage Bonds
80 purchased, shall be deposited and become security under such
First and Refunding Mortgage of the Denver Compsny; and thereby
it has likewise been agreed thst an agreement substantially of
the purport hereof shall be entered into by the Pacific Company
and the Denver Company;

Now, Therefore, in consideration of the premises and of
the mutual promises of the parties hereto hereinafter set forth,
and in consideration of the purchase of said convertible notes
from time to time by said Syndicate, and in part for the benefit
of the present and future holders of said convertible notes, the
parties do hereby ai::B’;f"n-——-~-.u ther as follows, to wit:
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It is hereby expressly understood and agreed that the in-
terest coupons appertaining to all of said Western Pacifiec Second
Mortgage Bonds mentioned in this section which shall fall due on
January 1, 1909, and July 1, 1909, shall in every case be cut off
and canceled before such deposit of said bonds with said Bankers

Trust Company.

2. The Denver Company will deposit or cause to be de-
posited with the Trustee hereunder, to the credit of the Pacific
Company, at least $1, 629,450, and the accrued interest, if any,
upon $2,172,600 face value (out of said $10,863,000, face value,
of the Pacific Company's Second Mortgage Bonds), on or before the
first day of October, 1908, and on or before the first day of every
month thereafter until five such payments shall have been fully
mede; snd in case the Syndicate formed for the purchase of the-
notes of the Denver Company exercise their option to take an addi;
tional $5,000,000 face value of convertible notes (which said option
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is contained in Section 6 of Article 1 of said agreement between The
Denver and Rio Grande Railroad Company shd the Managers, dated May
19, 1908), the Denver Company will deposit or cause to be deposited
with the Trustee hereunder all of the moneys realized, after psyment
of agreed commissions, by the Denver Company from the sale of such
additional notes, and in addition thereto, in each case, the amount
of the interest, if any, accrued upon the Pacific Company's Second
Mortgage Bonds purchasable by the use of said money at the rate of
$750 per bond, depositing the same in the amounts and as often as
and when the same shall be received by the Denver Company. The re—
ceipt of the Trustee hereunder for any moneys so deposited shall be
sufficient evidence to the Pacific Company of payments to bhe said
Trustee, made as in this section provided.

3. Upon the first deposit of monies with the Trustee
hereunder to the credit of the Pascific Company, the Pacific Company
will designate in writing certsin depositaries (which may include
not only the Trustee but any banks, bankers or other trust compsnies)
as depositaries of the monies then or thereafter from time to time
thus deposited and to be deposited by the Denver Company; said written
designation shall be delivered to the Trustee hereunder and shall
state the proportion or amount assigned to each of the depositaries
named. Upon the making of said first deposit and from time to time
thereafter, upon the making of subsequent deposits by the Denver Com—
pany, the Trustee herenqg;_,ﬁf---.h_;:~?uch orders or check (which be-
fore the same shall < ntersigned by the president

of the Pacific Compghf ax b ne cdedXgpated in writing by him)
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upon deposit hereunder, and the Mansgers, or a majority of them, shall
have the right and power, by a writing, signed by them and delivered

to the Pacific Company and to the Trustee hereunder, to revoke the de—
signation of any such depositary or depositaries, and thereupon the
Tynstee hereunder and the Pacific Company shall withdraw the moneys
theretofore held by such depositary or depositgries, and the same shall
be deposited with some one or more other depositaries theretofore or
thereupon designated by the Pacific Company, but any depositary so dig—
used shall not thereafter again be designated as & depositary of moieys
hereunder and no moneys shaell thereafter be.deposited therewith, un essed
a subsequent designation thereof by the Pacific Company shall be approved,

in writing, by the Managers, or a ma jority of them.

than the
In every case of a deposit with a depositary e?her
in dupli-
T he reunder, such depositary shall execute and deliver,
czigfezo ihﬁ Trua%ee hereunder and to the Pacific Company, an appropriate
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instrument acknowledging the receipt of the moneys so deposited snd
agreeing to hold and pay over the same from time to time upon the
written order of the Trustee hereunder countersigned by the presi—
dent of the Pacific Company or his said nominee. ZEvery depositary
shall be protected by any such written order and any payment made
upon the faith thereof, and no such depositary shall be under any
obligation to see to the application of the amount so paid. Interest
at such rate as shall be agreed upon with the Pacific Company shall
be allowed by every depositary with which monies may be deposited
under the provisions of this Section (including the Trustee hereunder);
Provided, however, that until July 1, 1909, such agreement as to in-—
terest shall be subject to the approval of the Denver Compsny and un—
til said date all interest acerued upon any moneys so deposited shall
by the depositary (including the Trustee hereunder) be placed monthly
to the credit of the Denver Company, subject, without restriction, to
its use and disposition. All such interest, if any, aceruing or to
accrue after July 1, 1909, shall be held and paid out from time to
time in the same manner as the principal fund deposited., ZEach de—
positary, including the Trustee hereunder, with such monies shall be
deposited, shall furnish weekly to the Pacific Company a statement of
t?e daily bslances held by it in accordance with the provisions here-—
OTe
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(b) In each caNe~3f—the—Fequisition of moneys for any of

the purposes mentioned in paragraphs B and C of said Section

2 of Article Two of said Second Mortgage of the Pacific Company,
a gtatement of the amounts respectively ?aid out by the Pacific
Company for each and every such purpose (specifying the particu-—
lar purpose), and in each case that the amounts so paid out were
paid out in good faith, and were not in excess of the fair value
of the return received by the Pacific Company for such expendi-

ture.

(¢) In each case of the requisition of moneys for any of
the purposes mentioned in paragraph D of said Section 2 of Arti-
cle gwo of said Second Mortgage of the Pacific Company, a general
description of the work done or property acquired in the construc-
tion, acquistion or equipment of the Pacific Company's main line
of reilroad, with the terminals, docks, wharves, ferries and
other property necessary for use in connection therewith, and
of the amounts severslly and respectively expended or the money
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liabilities actually incurred by the Pacific Company for each
and every such purpose, and in each case that the amounts so
expended or the liabilities so incurred were necegsarily ex—
pended or incurred, and were not in exeess of the fair value
of the work done or property acquired, and that the railroads,
terminals, docks, wharves, ferries or other property, as the
case may be, so constructed or acquired are free from any lien,
encumbrance or charge, legal or equitable, absolute or contin—
gent, other than said First Mortgage of the Pacific Company,
prior to the lien of said Second Mortgage of the Pacific Com
pany, except (but only in the case of property other then the
main line and of equipment acquired after the acquisition and
subjection to the lien hereof of equipment to the amount speci—
fied in Schedule A in said First Mortgage mentioned) liens, en-
cumbrances or charges (including deferred instsllments of pur—-
chase price) specified in said certificate, and except{ undeter—
mined claims, not liens in law, reasonably incidental to con—
struction.

(d) In each case of the requisition of moneys for any of
the purposes mentioned in paragraph E of said Section 2 of
Article Two of said Second Mortgage of the Pscific Company a
statement of the work done or property acquired in the con—
struetion, acquisitie 5%
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such other compahy : C
money lisbilities : red by the Pacific Company in the
acquisition of such securities and that the amounts so expended
or the lisbilities so incurred were expended or incurred in good
faith and were not in excess of the fair value of the property
so acquired, and that such bonds and other evidences of indebted-
ness and shares of stock are all of the outstanding bonds and
other evidences of indebtedness (except undetermined claims not
liens in law to an amount not exceeding an amount stated in such
certificates), and all of the outstanding shares of the capital
stock (except the number of shares necessary to qualify directors'
of such other company—and in thg case og such bonds and otheragzl—
, indebtedness that the Pacific Company owns or as a p
g;nggg gﬁme transaction has soquired all of the capital stock
(except directors' shares) of the corporation owning the property
upon which such bonds are or such indebtedness is a lien or charge,
legally or equitably——and that the railroad and property owned by
such other company form or thereupon will form a part of the branch
lines of the Pacific Company described in the granting clauses of
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its First Mortgage, or of branches or extensions of some one
or more of the lines of railroad therein described, or of de—
pot or terminal property upon, along or appurtenant to such
branch lines of railroad or extensions.

And every certificate provided for in the foregoing
sub—divisions of this Section shall further state that none of
the expenditures made or liabilities incurred as in said certi-
ficate stated was included in sny previous certificate mande by
the Pacific Company or any of its officers, to the Trustee here—
under, under any provision of this agreement or to the Bowling
Green Trust Company, trustee under the Pacific Company's First
Mortgage, and that no moneys have been previously paid out by
the Trustee hereunder, or by any depositary of moneys hereunder,
and that no bonds, nor moneys have been previously certified or
delivered or paid by Bowling Green Trust Company, trustee under
said First Mortgage in respect of the expenditures or liabili-
ties mentioned in said certificate. And in case moneys shall
theretofore have been paid out by the Trustee hereunder for
the purpose of discharging any liability, every such certifi-
cate made thereafter shall contain a statement that all moneys
80 paid out have been used for the purpose of discharging the
liability or liabilities on account whereof the same were paid
over by the Trustee, or a statement that said moneys, or such
thereof as shall noti heve—he used, remain set aside and
regerved in a sepErd’ f f g purpose of discharging said
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, has been com—
provided, accom-

necessary to vest in the
Trustee upon the terms and conditions of said Second Mortgage,
subject only to the prior lien of said First Mortgage or any
such renewsl or extension thereof (and of any divisional mort—
gages executed as permitted by the granting clauses of said
Second Mortgage), all of the property in respect of which pay-
ment of moneys shall be requested by said certificate, and eny
and all instruments of satisfaction and discharge of liens, en—
cumbrances or charges in respect of which the payment of de—
posited moneys is requested, and the opinion of counsel of the
Railway Company to the effect that such instruments of convey-
ance, assignment or transfer, or of satisfaction and discharge,
are safficient for the purpose, or that no such intruments are

necessary for the purpose.

5 Upon the delivery to the Trustee hereunder of the
resolutions and certificates provided for in the foregoing
section, said Trustee,by written orders countersigned by the
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president of the Pacific Company or his said nominee, shall withdraw
moneys from the depositaries designated as provided in Section 3 here—
of, including the Trustee hereunder if it shall be such depositary,

and shall pay the same over to the Pacific Company or upon its order;
provided that in every case of the withdrawal of moneys for any of the
purposes mentioned in Section 4 hereof, such orders shall be so drawn

a8 to leave remaining on deposit with each designated depositary approxi
mately the amount or the propertion of deposited moneys to which said de
rositary shall then be entitled in accordance with the instructions of
the Pacific Company then in force, or in such amounts, respectively, as
mey be expressly directed by the Pacific Company.

6. Any designation, order, check, request or other instrument
which it is contemplated hereby shall be signed, executed or delivered
by the Pacific Company, except as otherwise expressly provided herein,
may be signed for said company by the president thereof, and the Trustee
hereunder shall be fully protected in acting upon any such designation, -
order, check, request or other instrument authorized hereby which is so
signed in the name of said Pacific Company by its said president.

Te The performance by the Denver Company of the promises herein
made shall be deemed to be in execution, tmt pro tanto only, of its
obligations, as successor of The Rio Grande Western Railway Company
and The Denver and Rio Grande Railroad Company, under two certain con—
tracts known as "Contracﬁ_;z_;aa_L_;Efraet B" both of which bear date
June 23, 1905, Contra b the =fxe
tween the Pacific Caompany Grs
Bowling Green Trys Foshn,| B8 stéde)y
the Pacific Comph AR A ol

and Rio Granda{ﬁfiﬁi;.

Railway Comps/ Ne%sé
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or attorney Shall Ry i S0V ¥hsonable care, or for or by
reason of any recit sanitéa  T'e :
ferred to in any such révitat—oer—foF-Snything whatever in connection
with the trust hereby established, except willful misconduct or gross
negligence. The Trustee hereunder shall not be un@er any obligation
to take any action for, or in or about, the execution or enforcement
of the trust hereby created which in its opinion will be likely to ip—
volve it in expense or liability, unless one or more of the other par-
ties hereto shall furnish it satisfactory indemnity against expense or

1iability.

9. The Trustee hereunder, or any succezgortTruitee 2i:§a§;er

appointed, may resign and be discharged from e trust cre

tﬁgs agre;men{ by gﬁving notice thereof to each of the parties hereto;
and the Trustee hereunder and any such successor Trustee may bePremoved
at any time by an instrument in writing executed by either the acific__
Company or the Denver Company, snd approved by the Managers orTa ?%jorl
ty of them. In case at any time the Trustee or any successor lrustiee
shall resign or be removed or otherwise become incapable of actigg, a
successor may be appointed by the Pacific Company or the Denver Company,

if approved by the Mansagers or 2 majority of them, by an instrument or
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concurrent instruments signed by them, but every Trustee hereunder
shall always be a trust company in good standing doing business in
the City of New York and having a capital and surplus aggregating

at least $2,000,000, if there be such a trust company willing, able
and qualified to asccept the trust upon reasonable or customary terms.
In case of the removal of any Trustee hereunder, any moneys upon de—
posit therewith may be withdrawn and transferred to any other desig—
nated depositary or depositaries by means of written orders executed
bg the Railroad Company and approved by the Manasgers, or a majority
of them.

10. This agreement shall inure to the benefit of, and may be
enforced by The Mercantile Trust Company as trustee under said Trust
Agreement securing said convertible notes of the Denver Company, and
by Central Trust Company of New York as trustee under said second
Mortgage of the Pacific Company, but, nevertheless, the terms here—
of may be in any respect, from time to time, altered or modified by
the Denver Company and the Pacific Company by an instrument executed
by them only and approved in writing by the Managers or a majority
of them, and delivered to the Trustee hereunder, and in that event
the Trustee hereunder shall be fully protected for anything done or
suffered by it under or in pursuance of this agreement a8 so modi-

fied or altered.
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Edward T. Jefferyﬁ A
resident.

Attest:
Stephen Little,
Secretary.

Executed and delivered)
in the presence of
S. D. Fricke,

Je o Vaile.
Western Pacific Railway Company,
B

v
Edward T. Jeffery,
President.



Attest:
Lewis R. Bush,
Assistant Secretary.

Executed and delivered)
in the presence of
« Do Fricke,
Je. Fo Vaile,
Bowling Grgen Trust Company,

g
Williem H. Taylor,
Vice President.

Attest:
William M. Laws,
Secretary.

Executed and delivered)
in the presence of
J. D. Dickinson, Jr.,
Willism P. Philips.




State of New York,)
)as.:

County of New York)

On the 9th day of October, in the year Nineteen hun—
dred and eight, before me, William P. Philips, a Notary Public
in and for ssid County and State of New York, duly suthorized
under the laws of the State of New York, to take acknowledg-
ments of instruments, personally came Edward T. Jeffery and
Stephen Little, to me personally known, who being by me severally
duly sworn did depose and say; that he, the said Edward T. Jef-
fery, resided in the Borough of Manhattan, City, County and State
of New York, and fhat he, the said Stephen Little, resided in the

Willism P. Philips,

NotarynPublic No. 126 in and for the
County of New York, State of New York.

(Notarial Seal.)

My commission expires March 30, 1909.
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State of New York, )
)ss, :
County of New York,)

On the 9th day of October, in the year Nineteen Hun—
dred and eight, before me, Willism P. Philips, a Notary Public
in and for said County and State of New York, duly suthorized
under the laws of the State of New York to take acknowledgments
of instruments, personally came Edward T. Jeffery and Lewis R.
Bush, to me personally known, who being by me severally duly

_sworn did depose and say; that he, the said Edward T. Jeffery,

resided in the Borough of Manhattan, City, County and State of

New York, and that he, the said Lewis R. Bush, resided in Passaic

geing instrument is

Western Pacific

Willism P. Philips,

Notary Public No. 126 in and for the
County of New York, State of New York.

(Notarial Seal.)

My commission expires March 30, 1909.
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State of New York, )
es.:

County of New York,)

On the 9th day of October, in the year Nineteen hun—
dred and eight, before me, William P. Philips, a Notary Public
in and for said County and State of New York, duly authorized
under the laws of the State of New York to take acknowledgments
of instruments, personally came William H. Taylor and William
M. Laws, to me personally known, who being by me severally duly
sworn did depose and say; that he, the said William H. Taylor,
resided in the Borough of Manhattan, City, County and State of

New York, and that he Laws, resided in the

the sg

Company,

of said |

wrd year first above written.
William P. Philips,

Notary Public No. 126 in and for the
County of New York, State of New York.

(Notarial Seal.)

My commission expires March 30, 1909.



