
 

AG~lII! 

Between 

THE DEliVER ·AlD RIO GRAB. RAILROAD COMPANY 

WElTED .PACIFIC RAIL"AY Co}IPAlfY 

ani 

BOWLING GREEN TRmT COMPABY,. 

AUGUST 1. 1908. 

AGREEMENT dated at the City of Bew York the first d., ef 
August, A.D. 1908 by and between The Denver and Rio GruEle :Railroad 
Oompany (h.ereinafter oalled the "Denver Oompany"), a oonsoli4ate' 
oorporation organized 8.I1d existing under the laws of the State of 
Oolorado and the laws of the State of Utah, party of the first part. 
Western Pacific Railway Company, (hereinafter called tbe "Pacific 
Company"), a corporation organized and existing under the laws of 
the State of California. party of the second part, and the Bowling 
Green Trust Company (hereinafter called the "Trustee hereunder"), 
a corporation organized and existing under the laws of the State 
of New York, party of t~::::::tmdFi=:;rao:i~ 
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the deposit of $15.000,000 face amount of First and Refunding MOrt­
gage Five Per Oent. Gold Bonds to be issued by the Denver Company 
under its First and Refunding MOrtgage, of even date herewith, ex­
ecuted and delivered to Bankers Trust Company, a8 trustee; and 

Whereas, it was agreed between said The Denver and Rio 
Grande Railroad Oompany (of Colorado) and the Managers, by an agree­
ment dated May 19, 1908, that verj much the larger share of the pro­
ceeds of said notes are to be used by the Denver Company for the 
purchase of such Second MOrtgage Bonds of the Pacific Oompany, to 
be applied by the Pacific Company to the purposes in Section 2 of 
Article Two of said Sec'ond Mortgage set forth and in accordance 
with the terms thereof. and that all of said Second ~rtgage Bonds 
so purchased, shall be deposited and become security under suoh 
First and Refunding Mortgage of the Denver Oompany; and thereby 
it has likewise been agreed that an agreement substantially of 
the purport hereof shall be entered into by the Pacific Oompany 
and the Denver Company; 

Now t Therefore. in conSideration of the premises and of 
the mutual promises of the parties hereto hereinafter set forth, 
and in oonsideration of the purchase of said convertible notes 
from time to time by said Syndicate, and in part for the benefit 
of the present and future holders of said convertible notes, the 
parties do hereby agree th er as follows. to w.l. t: 
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It is hereby expressly understood and agreed that the in­
terest ooupons appertaining to all of said Western Pacifio Second 
~rtgage Bonds mentioned in this section which shall fall dne on 
January 1, 1909. and July 1, 1909, shall in every case be cut off 
and oanceled before such deposit of said bonds with said Bankers 
Trust Company. 

2. The Denver Oompany will deposit or cause to be de­
posited with. the Trustee hereunder. to the credit of the Pacific 
Oompany, at least $1,629,450. and the accrued interest, if any, 
upon $2,172,600 face value (out of said $10,863,000, face value. 
of the Pacific Company's Second Mortgage Bonds). on or before the 
first day of October, 1908, and on or before the first day of every 
month thereafter until five such p~ents shall have been fully 
made" and in case the Syndicate formed for the purchase of the· 
note~ of the Denver Company exercise their option to take an addi­
tional $5,000,000 face value ~f converti~le notes (which said option 
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is contained in Section 6 of Article 1 of said agreement between The 
Denver and Rio Grande Railroad Company ahd the Managers, dated May 
19, 1908), the Denver Company will deposit or cause to be deposited 
with the Trustee hereunder all of the moneys realized, ,after payment 
of agreed commissions, by the Denver Company from the sale of such 
additional notes, and in addition thereto, in each case the amount 
of the interest, if any, accrued upon the Pacific Compa~y's Second 
~rtgage Bonds purchasable by the use of said money at the rate of 
$750 per bond, depositing the same in the amounts and as often as 
and when the same ahall be recei vedby the Denver Company. The re­
ceipt of the Trustee hereunder for any moneys so deposited shall be 
sufficient evidenoe to the Pacific Company of payments to the said 
Trustee, made as in this section provided. 

3. Upon the first deposit of monies with the Trustee 
hereunder to the credit of the Paoifio Company, the Pacifio Company 
will deSignate in writing oertain depositaries (whioh may include 
not only the Trustee but any bangs, bangers or other trust companies) 
as depOSitaries of the monies then or thereafter from time to time 
thus deposited and to be depOSited by the Denver Company; said written 
deSignation shall be delivered to the Trustee hereunder and shall 
state the proportion or amount assigned to each of the depositaries 
named. Upon the making of said first deposi t and from time to time 
thereafter, upon the maging of subsequent deposi ts by the Denver Com-
pany. the Trustee hereund w such orders or checg (which be-
fore the same shall b ~~ ntersigned by th.e president 
of the Paci fio Com ne e ated in writing by him) 
as may be requis t of the mone!Y~~RM~~;a:::~ 
among the depo e na 
or amounts st 
then in fore 

F 
by writing 
al deposit 
portions 0 
tion or a ....... ·...-'rl 
or me. y r'QIr't{JfAV 
hereund 
amount 
tary, 
to an 
writ 

or 
addi tion­

ortion or 
ion the propor­

ary or depOSitaries, 
luding the Trustee 
the proportion or 
any such deposi­

rom one depositary 
r~tt9~~Me~eunder, upon the 
,~~~~~i~ed by the president 
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mand and obtain from , a statement of the depoai-
tar,y or depositaries wi or sums of money shall then be 
upon deposit hereunder, and the Managers, or a majority of them, shall 
have the right and power, by a writing, signed by them and delivered 
to the PacifLc Company and to the Trustee hereunder, to revoge the de­
signation of any such depOSitary or depOSitaries, and thereupon the 
Trustee hereunder and the Pacifio Company shall withdraw the moneys 
theretofore held by such depositary or depositaries, and the same shall 
be depOSited with some one or more other depOSitaries theretofore or 
thereupon deSignated by the Pacific Company, but any depositar,y so dis­
used shall not thereafter again be deSignated as a dep~sitary of moneys 
hereunder and no moneys shall thereafter be depOSited therewith, unless 
a subsequent designation thereof by the Pacific Company shall be approved, 
in writing, by the Managers, or a majority of them. 

In every oase of a deposit with a depositary other than the 
Trustee hereunder, such depositary shall execute and deliver, in dupli­
cate. to the Trustee hereunder and to the Pacific Company, an appropriate 
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instrument ao~nowledging the receipt of the moneys so deposited and 
agre.ing to hold and pay over the same from time to time upon the 
written order of the Trustee hereunder countersigned by the presi­
dent of the Pacifio Oompany or his said nominee. Every depositary 
shall be proteoted by any such written order and any payment made 
upon the faith thereof, and no snoh depositary shall be under any 
obligation to see to the application of the amount so paid. Interest 
at such rate as shall be agreed upon with the Pacific Company shall 
be allowed by every depositary with whioh monies may be deposited 
under the provisions of this Seotion (including the Trustee hereunder); 
Provided, however, that until July 1, 1909. such agreement as to in­
terest shall be subject to the approval of the Denver Oompany and un­
til said date all interest accrued upon any moneys so deposi ted shall 
by the depositary (including the Trustee hereunder) be placed monthly 
to the credit of the Denver Company, subject, without restriction, to 
its use and disposition. All such interest, if any, acoruing or to 
aocrue after July 1. 1909, shall be held and paid out from time to 
time in the same manner as the principal fund deposited. Each de­
positary. including the Trustee hereunder, with such monies Shall be 
deposited, shall furnish weekly to the Paoific Company a statement of 
the daily balances held by it in acoordance with the provisions here­
of. 
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a statement of the amounts respectively paid out bY. the Paoific 
Company for each and every suoh purpose (specifying the partiou­
lar purpose), and in each oase that the amounts so paid out were 
paid out in good faith. and were not in exoess of the fair value 
of the return reoeived by the Paoif1c Company for suoh expendi­
ture. 

(0) In eaoh oase of the requiSition of moneys for any of 
the »urposes mentioned in paragraph D of said Section 2 of Arti­
ole Two of said Seoond Mortgage of the Pacific Company, a general 
desoription of the work done or property aoquired in the oonstruc­
tion, aoqulstion or eqUipment of the Pacifio Company's main line 
of railroad, with the terminals. dooks, wharves, ferries and 
other property neoessary fo r use in conneotion therewith. and 
of the amounts severally and respeotively expended or the money 
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liabilities actually incurred by the Pacific Company for eaoh 
and every such purpose, and in each case that the amounts so 
expended or the liabilities so incurred were necessarily ex­
pended or incurred, and were not in exoess of the fair value 
of the work done or property acquired, and that the railroads 
terminals, docks, Wharves, ferries or other property, as the ' 

' case may be, so construoted or acquired are free from any lien, 
encumbrance or charge, legal or equitable, absolute or contin­
gent, other than said First MOrtgage of the Pacific Company, 
prior to the lien of said Second Mortgage of the Pacific Comr 
pany, except (but only in the case of property other than the 
main line and of eqUipment acquired after the acquisition and 
subjection to the lien hereof of eqUipment to the amount speci­
fied in Schedule A in said First Mortgage mentioned) liens, en­
cumbrances or charges (including deferred installments' of pur­
chase price) specified in said certificate, and except undeter­
mined claims, not liens in law, reasonably incidental to oon­
struction. 
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acquisition of such securities and that the amounts so expended 
or the liabili ties so incurred were expended or inCllrred in good 
faith and were not in excess of the fair value of the property 
so acquired, and that such bonds and other evidences of indebted­
ness and shares of stock are all of the outstanding bonds and 
other evidences of indebtedness (exeept undetermined elaims not 
liens in law to an amount not exceeding an amount stated in such 
certificates), and all of the outstanding shares of the capital 
stook (except the number of shares necessar,y to qualify directors) 
of sueh other company-and in the case of sueh bonds and other evi­
denees of indebtedness that the Pacifie Company owns or as a part 
of the same transaction has aoquired all of the capital stock 
(except directors' shares) of the corporation owning the property 
upon which such bonds are or such indebtedness is a lien or charge, 
legally or equi tab1y-, and that the ral1raad and property owned by 
such other company form or thereupon will fo rIB a part of the branch 
lines of the Pacific Company described in the granting clauses of 
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its First Mortgage, or of branohes or extensions of some one 
or more of the lines of railroad therein described. or of de­
pot or terminal property upon, along or appurtenant to such 
branch lines of railroad or extensions. 

osited moneys under 
11 also. in every case, 

.L"f'u.MWIl::l7~:SU u.u.~~ . :mments of conveyance, 
necessar.y to vest in the 

Trustee upon the terms and conditions of said Second MOrtgage, 
subject only to the prior lien of said First MOrtgage or any 
such renewal or extension thereof (and of any divisional mort­
gages executed as permitted by the granting clauses of said 
Second Mortgage), all of the property in respect of which P8l'­
ment of moneys shall be requested by said certificate, $I1d any 
and all instruments of satisfaction and discharge of liens, en­
oumbranoes or charges in respeot of which the payment of de­
pOSited moneys is requested, and the opinion of oounsel of the 
Railway Company to the effect that such instrnments of convey­
ance t assignment or transfer t or of satisfaction and dis charge t 
are sa.fficient for the purpose, or that no such intrugn:t;s are 
necessary for the purpose. 

5. Upon the deli very to the Trustee hereunder of the 
resolutions and certificates provided for in the foregoing 
sectioQ. said Trustee,by written orders countersigned by the 
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president of the Paci fi 0 Company or hi s said nominee t sh all wi thdraw 
~neys from the depositaries designated as provided in Section 3 here­
of. including the Trustee' hereunder if it shall be such depositary 
and shall pay the same over to the Pacific Company or upon its ord~r' 
provided that in every case of the withdrawal of moneys for any of the 
purposes mentioned in Section 4 hereof, such orders shall be so drawn 
as to leave remaining on deposit with each designated depositary apprOXi­
mately the amount or the proportion of" deposited moneys to which said d& 
positary shall then be entitled in accordance with the instructions of 
the Pacifio Company then in force, or in such amounts, respectively, as 
may be expressly directed by the Pacific Company. 

6. Any designation. order, check. reqaest or other instrument 
which it is contemplated hereby shall be signed, executed or delivered 
by the Pacific Company, except as otherwise expressly provided herein 
may be signed for said company by the president thereof, and the Trustee 
hereunder shall be :fully protected in acting upon any Btl ch deSignation, . 
order, check. reqaest or other instrument authorized hereby which is so 
signed in the name of said Pacific Company by its said president. 

performance by the Denver Company of the promises herein 
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eferred to, if such agent 
sonable care, or for or by 

anything mentioned or re-
re nything whatever in connection 

with the trust hereby establiShed, except willful misconduct or gross 
negligenoe. The Trustee hereunder shall not be under any obligation 
to take any action for, or in or about, the execution or enforcement 
of the trust hereby created which in its opinion will be likely to in­
volve it in expense or liability. unless one or more of the other par­
ties hereto shall furnish it satisfactory indemnity against expense or 
liability. 

9. The Trustee hereunder. or any sucoessor Trustee hereafter 
appointed may resign and be discharged from the trust created by 
this agre~ment by giving notioe thereof to eaoh of the parties hereto; 
and the Trustee hereunder and any suoh successor Trustee may be removed 
at any time by an instrument in writing executed by either the Pacifio. 
Company or the Denver Company, and approved by the Managers or a major~­
ty of them. In case at any time the Trustee or any successor Trustee 
shall resign or be removed or otherwise become incapable of acting, a 
sucoessor may be apPOinted by the Paci'fic Company or the Denver Company, 
if approved by. the Mana.gers or a majority of them, by an instr1l1llent or 
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oonoarrent instruments signed by them. but every Trustee hereunder 
shall always be a trust oompaD1 in good standing doing business in 
the City of Bew York and having a capital and surplus aggregating 
at least $2,000.000, if there be such a trust company willing, able 
and qualified to acoept the trust upon reasonable or customary terms. 
In case of the removal of any Trustee hereunder, any moneys upon de­
posi t therewith may be withdrawn and transferred to any other desig­
nated depositary or depositaries by means of written orders executed 
by the Railroad Company and approved by the Managers, or a ma~ority 
of them. 

10. This agreement shall inure to the benefit of, and may be 
enforced by The Mercantile Trust Company as trustee under said Trust 
Agreement securing said convertible notes of the Denver Company, and 
by Central Trust Company of New York as trustee under said second 
Mortgage of the Pacific Company, but, nevertheless, the terms here­
of may be in any respect, from time to time, altered or modified by 
the Denver Company and the Paoifio Company by an instrument executed 
by them only and approved in writing by the Managers or a majority 
of them, and delivered. to the Trustee hereunder, and in that event 
the Trustee hereunder shall be fully protected for anything done or 
suffered by it under or in pursuance of this agreement as so modi­
fied or altered. 
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terminate 
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eir respective Presi­
led with their re-

r respective Secretaries 
year first above written. 

~;r;;;;:::::jiiiiH1=~:Oo~Gra.nde Railroad Comp,any. 

Attest: 
Stephen Little, 

Seoretary. 

Exeouted and delivered) 
in the presence of ) 

s. D. Frioke, 

By 
Edward T. JefferYL 

J:'resident. 

J. F. Vaile. 
Western Pacific Railway Company, 

By 
Edward T. Jeffery. 

President. 
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.Attest: 
Lewis R. Bush, 

Assi.tent Seoretary. 

Exeouted sad delivered) 
in the presenoe of ) 

S. D. Fricke, 
J. :F'. Yail e , 

Bowling Green Trust Company, 
By 

Attest: 
William M. Laws, 

Secretary • 

Executed and delivered) 
in the presenoe of ) 

J. D. Dickinson, Jr., 
William P. Philips. 

William H. Taylor, 
Vice Presiden t. 
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State of Ne. York,) 
) 88. : 

County of New York) 

. On the 9th day of October, in the year Nineteen hun­

dred and eight. before me, William P. Philips, a Notary Public 

in and for said County and State of New York, duly authorized 

under the laws of the State of New York, to take acknowledg­

ments of instruments, personally came Edward T. Jeffery and 

Stephen Little, to me personally known, who being by me severally 

duly sworn did depose and say; that he, the said Edward T. Jef­

fery, resided in the Borough of Manhattan, City, County and State 

of New York. and that he, the said Stephen Little, resided in the 

the said Edw 

Rio 

knew 

(Notarial Seal.) 

of New York; that he, 

to the 

seal of said cor-

that it was 

corporation, 

by like or-

my hand and 

above written. 

William P. Philips, 

NotarynPublic No- 126 in and for the 
County of New York, State of New York. 

MY commission expires March 30, 1909. 
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State of Ne. York, ) 
) ss. : 

County of Ne. York,) 

On the 9th day of October, in the year Nineteen Hun­

dred and eight, before me, William P. Philips, a Notary Public 

in and for said County and State of New York, duly authorized 

under the laws of the State of New York to take acknowledgments 

of instruments, personally oame EdWard T. Jeffery and Lewis R. 

Bush, to me personally known, who being by me severally duly 

sworn did depose and say; that he, the said Edward T. Jeffery, 

resided in the Borough o'f Manhattan, City, County and State of 

New York. and that he, the said Lewis R. Bush, resided in Passaic 

that 

said 

affixed my 

(Notarial Seal.) 

he the said Edward T. 

said 

instl'llmen t is 

, Western Pacific 

r of the Board of 

to set my hand and 

first above written. 

William P. Philips, 

Notary Public No. 126 in and for the 
County of New York, State of New York. 

My oomHdssion expires March 30, 1909. 
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On the 9th day of October, in the year Nineteen hun­

dred and eight. before me. William P. Philips, a Notary Public 

in sod for said County and State of New York. duly authorized 

under the laws of the State of New York to take acknowledgments 

of instruments, personally came William H. Taylor and William 

M. Laws, to me personally known, who being by me severally duly 

sworn did depose and say; that he, the said William H. Taylor, 

resided in the Borough of Manhattan, City, County and State of 

New York, 

Oounty of 

Company, 

said 

affixed 

(Notarial Seal.) 

Laws, resided in the 

that 

of 

respeotively 

first above written. 

William P. Philips, 

Notary Publio No. 126 in and for the 
County of New York, State of New York. 

MY commission expires Maroh 30. 1909. 


